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J   U  D  G    M   E  N   T

1. The  persecution  case  as  reflected  in  case  record 

may be narrated thus : 

The informant Padum Bh. Newar lodged the ejahar 

before Charduar Police Out Post under Rangapara PS against 

the accused on 31-7-2009 stating inter-alia that on one day 

while the daughter of informant Monomaya Thapa had gone to 

the field for tethering the cow, then the accused forcibly took 

her to nearby jungle and committed illegal act with her. The 

daughter of informant did not disclose the fact  to any other 

person.  But  when  the  daughter  of  informant  came to  know 

about the pregnancy by observing the physical change then he 

asked his daughter about the reasons and on being asked, his 

daughter  informed  about  the  occurrence.  Then,  the  village 

Panchayat was called and the accused admitted his guilt before 

the people present in the panchayat. The accused also admitted 

that he committed such illegal act on the pretext of getting her 

married.  On  29-6-2009,  the  accused  persons  also  revealed 

before  the  people  that  he  would  bring  the  victim  to  his 

residence and marry him if doctor would detect the pregnancy. 

At that time, doctor detected on examination about the 4/1/2 

months pregnancy of the victim. Thereafter the village people 

handed  over  the  victim  to  the  family  of  accused,  but  the 

accused kept the victim without food during whole night. The 

victim was also assaulted by the accused in the whole night. 

Her  clothes  was  set  on   fire  by  accused.  On  the  next  day 

morning,  the  victim  was  found  in  the  field.  Then  the  elder 

brother of victim with the help of local gaonburah and 30/35 

other  village  people  brought  the  victim  to  the  residence  of 

accused, but the family members of accused refused to accept 

her.  Even 6/7 women assaulted to the victim there.  So, the 
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informant lodge the ejahar by praying before police for taking 

necessary action against the accused. 

2. After  receiving  the  aforesaid  ejahar,  the  I/C  of 

Charduar Out Post made a GD Entry on the basis of ejahar and 

undertook the  investigation of the case. He also forwarded the 

ejahar  to  Rangapara  Police  Station  for  registering  a  case. 

Accordingly,  the   O/C  of  Rangapara  PS  registered  a  case 

bearing  Rangapara  Police  Station  Case  No.  1289/09  u/s 

376/420/315 of IPC. Police investigated the case. During the 

period of investigation, the Investigating Officer refererred the 

victim for medical examination.  She was also produced before 

the Court for recording her statement by the Magistrate u/s 164 

CrPC.  The  accused  was  also  arrested  by  him.  Then  after 

completing  the  investigation,  the  Investigating  Officer 

submitted the Charge sheet against the accused u/s 376/420 of 

IPC. 

3. After appearance of the accused persons before the 

Court,  the learned Judicial  Magistrate committed the case to 

the learned Sessions Judge, Sonitpur, Tezpur.  Then the case 

was made over to this Court for trial. Accordingly, this Court 

took  up  the  trial  of  the  case.  Considering  the  materials  on 

relevant documents of case diary and case record, the charge 

was  framed  against  the  accused  under  Sections  376/417  of 

IPC. Then the contents of charge was read over and explained 

to the accused to which the accused pleaded not guilty  and 

claimed to be tried. 

4. During the trial  the prosecution has examined as 

many as six PWs including the Medical Officer and Investigating 

Officer  to bring home the case.  Then the accused has been 

examined u/s 313 CrPC, wherein he has denied the prosecution 

case totally. No witness has been examined by defence. And 

after the close of trial, judgment is delivered. 
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5.  Points for determination of the case:

(1)  Whether the accused person committed rape 

on the victim at the time of occurrence  ?

(2)  If so, whether the accused cheated the victim 

by deceiving her with dishonest intention by committing 

sexual  intercourse  with  the  victim  on  the  pretext  of 

getting her married  ?

(3)  If  so,  whether  such  act  committed  by  the 

accused caused damage or harm to the body, mind and 

reputation of the victim   ?

Discussion,   Decision and reasons for Decision:-  

6. Before  deciding  the  above  points,  I  deem  it 

necessary to briefly  discuss  the evidence adduced by PWs 

first.

7. PW-1 is the informant Padum Bahadur Newar who 

is also the father of the victim. He has deposed that at about 2 

years ago, on one day, his daughter Monomaya Thapa told her 

that accused had committed illegal act while she was going for 

tethering the cow. After that incident, when she was brought 

before  the  doctor,  then  the  doctor  detected  the  pregnancy. 

Then the village Panchayat was called by him (PW-1) and the 

victim revealed the fact before the Panchayat. Then the village 

Panchayat decided to hand over the victim to the accused and 

accordingly did so. The victim had stayed for one night only at 

the residence of accused. The the accused expelled her from his 

residence  by  stating  that  he  was  not  responsible  for  such 

pregnancy. Then, the informant lodged the ejahar.  PW-1 has 

proved the FIR as Ext.1. After lodging of ejahar, his daughter 

was examined by doctor.  After six months, his daughter gave 

birth to one female child. 
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  In the cross-examination, PW- has stated that he 

did not witness the occurrence. At first, his daughter did not 

disclose the fact before him. When the pregnancy was detected, 

then she disclosed about the occurrence before him. The village 

people initially stated about the development of pregnancy by 

victim.  Accused  initially  denied  the  involvement  for  causing 

pregnancy before the village Panchayat. The persons namely, 

Krishna  Bahadur  Upadhaya,  Harka  Bahadur,  Purna  Bahadur, 

ram Bahadur etc. were present in the village panchayat. The 

jungle  situated  just  at  a  distance  of  one  furlong.  Near  the 

jungle,  the  residence  of  Rai  Bahadur  was  there.  PW-1  has 

further  stated  that  he  would  not   had  lodged  the  ejahar  if 

accused would had married his daughter. PW-1 has also denied 

the suggestion put to him by defence that the accused did not 

commit sexual intercourse with the daughter of informant. 

8. PW-2,  the  victim,  Monomaya  Thapa  has  deposed 

that  about  1  ½  years  ago  on  one  day  at  3  /  4  PM  the 

occurrence took place while she had gone for tethering the cow 

in  the  field.  Then  the  accused  came  and  called  her  to  the 

nearby jungle and accused committed sexual intercourse with 

her  by  proposing  her  that  he  would  marry  her  in  future. 

Though, she obstructed the accused, but accused did not listen 

to  her.  Accused  also  warned her  not  to  disclose  the fact  to 

others.  After   3 /  4 months from that incident,  she became 

pregnant. Then she approached the doctor and doctor detected 

the development of 3 / 4 months pregnancy. Later on, accused 

refused  to  get  her  married.  Then the village panchayat  was 

held. She was brought by accused to his residence. But she was 

kept outside the house. She was not allowed to enter his house. 

Then she came back to  her  own residence.  Then her  father 

lodged the FIR and then police sent her to Civil  Hospital  for 

medical examination. Police also produced her before the Court 

for recording her statement. She put her thumb impression on 
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the statement and after 10 months from that incident, she gave 

birth to one child. 

In  the  cross-examination,  PW-2,  the  victim,  has 

stated that she had developed love affairs with the accused. For 

that  reason,  both  of  them  committed  sexual  intercourse. 

Accused committed sexual intercourse for 5/6 times on same 

place by keeping aloof from the sight of the public. When she 

became pregnant,  though she asked the accused to  get  her 

married, but accused refused to do so. So, the FIR was lodged 

because of the refusal of accused to get her married.  

9. PW-3,  Sri  Sarban  Kr.  Chetri  has  stated  in  his 

evidence that in the year 2009, one village Panchayat was held 

at Sonaipam village to decide the dispute regarding the illicit 

relation occurrd between the accused Dundi  Raj  Thappa and 

Monomaya.  About  14/15  persons  attended  the  panchayat 

including himself.  In the panchayat the accused was present 

and he confessed his guilt in presence of other people. Before 

the  Panchayat  the  victim  also  admitted  the  fact  regarding 

having illicit  relation with  the accused.   Then the Panchayat 

decided to send the victim to the residence of  accused.  But 

victim refused to stay at the residence of accused because the 

family members of accused had refused to accept her. 

In the cross-examination, PW-3 has stated that he 

did not witness the whole proceeding of the Panchayat. He did 

not state the above fact before the police. The FIR was lodged 

only because the family members of accused had refused to 

accept  the  victim  and  as  the  accused  refused  to  get  her 

married. He heard this fact only from other persons. 

  

10. PW-4 Sri Uma Dhar Chetri who is also the Govt. Lat 

Gaonburah, has stated that the occurrence took place in the 

year  2009  in  month  of  May.  On  31-5-2009,  one  village 
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Panchayat was held. He came to the said panchayat and came 

to know from the other people regarding confession of his guilt 

of accused before the panchayat. Accused also confessed the 

fact before him. Though the victim was sent to the residence of 

accused,   but  accused  and  his  family  members  refused  to 

accept her. 

 In the cross-examination, PW-4, has admitted that 

Monomaya filed the case only because accused and his family 

members had refused to accept her and accused had refused to 

get her married. 

11. PW-5 is the Medical Officer Dr. A. K. Baruah. He has 

deposed that on 2-7-09 he examined the victim who was being 

escorted and identified by UBC 321 Sri Babu Kalita on the bais 

of police requisition in connection with Charduar OP GD Entry 

No. 7 dated 1-7-09. During examination, he found the age of 

victim above 18 years and he also found the pregnancy of 8 

weeks 4 days. He submitted the Medical Report. He has proved 

the said Medical Report as Ext.2. 

In the  cross-examination,  PW-5 ,  Medical  Officer, 

has stated that no sign or history of rape was found at the time 

of examination.  

12. PW-6, the Investigating Officer,  has deposed that 

on 31-7-09 while he was working as I/C of Charduar OP under 

Rangapara Police Station, he received the written ejahar from 

informant  Padum  Bahadur  Newar  and  then  he  started  to 

investigate  the  case by making a GD Entry  on  the basis  of 

ejahar. He interrogated the victim and informant at the police 

station  on  the  same  day.  Then  he  visited  the  place  of 

occurrence and prepared the sketch map. He also arrested the 

accused Dundi Raj Thappa during the investigating period. He 

also sent the victim Monomaya Thapa for medical examination. 
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The victim was  produced by him before the Court for recording 

her  statement  u/s  164  CrPC.  And  after  completing  the 

investigation,  he  submitted  the  charge  sheet  against  the 

accused u/s 376/420 of IPC. He has proved the said charge 

sheet as Ext.6. 

In  the  cross-examination,  PW-6  Investigating 

Officer has  stated that as per sketch map prepared by him, the 

place of occurrence was shown behind the paddy field. He did 

not seize any proceeding of the village Panchayat that held in 

connection  with  the  occurrence.   He did  not  interrogate  the 

President and Secretary of the Panchayat. He did not get any 

information about the occurrence prior to lodging of FIR. 

13. From the above discussions of evidence of PWs, it is 

evident that the informant lodged the FIR when he came to 

know about the occurrence. He has further contended that the 

accused  admitted  his  guilt  before  the  village  Panchayat  and 

village Panchayat decided to sent the victim to the residence of 

the accused. The victim (PW 2) has also contended that the 

accused  committed  sexual  intercourse  with  her  on  several 

occasions  by  giving  allurment  of  marriage  to  her  and  she 

became pregnant due to such act committed by accused and 

when she asked the accused to get her marry, then accused 

refused to get her marry.  Hence the FIR was lodged against 

the accused. In the cross examination, PW 2 has admitted that 

she had developed love affairs with the accused since before 

the occurrence and as accused gave the allurment of marriage 

to her so, she did not raise any protest at that time. Both PW 3 

and 4 have admitted that  they  were  present  at  the time of 

village Panchayat  and accused admitted  the guilt  before  the 

Panchayat. They have further contended that though the victim 

was sent to the  residence of the accused but accused and his 

family members refused to accept her. She was even compelled 

to stay outside their residence without food when she was sent 
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to  their  residence.  PW  5,  the  Medical  Officer  detected  the 

pregnancy  developed  by  victim  at  the  time  of  medical 

examination.  The  Investigating  Officer  in  his  evidence  has 

stated that he had referred the victim for medical examination. 

He also produced the victim before Magistrate for recording her 

statement U/s. 164 Cr.P.C. He collected the medical certificate 

and  thereafter  he  submitted  the  chargesheet  against  the 

accused. 

In this context, I deem it necessary to discuss the 

fact stated by victim in her statement recorded by Magistrate 

U/s. 164 Cr.P.C. The victim stated in her statement that she 

had developed love affairs with the accused since one year back 

from the date of occurrence. Then on the date of occurrence, 

the accused brought her to the nearby jungle and committed 

sexual intercourse with her forcibly. Then, the pregnancy of 4 

½ months developed by her.     

14. During the course of argument, the learned Addl.P.P.  has 

submitted that the prosecution side is able to prove the charge against 

the accused with sufficient reliable material for committing offence U/s. 

417 IPC because, the accused cheated the victim. Because the accused 

deceive her with dishonestly inducement to have the sexual intercourse 

with him. Subsequently, the victim became pregnant, so she sustained 

mental and physical injury for the act of accused. The learned Addl.P.P 

has further submitted that the prosecution has proved the fact with the 

evidence beyond reasonable doubt that the accused committed sexual 

intercourse with the victim at the relevant point of time on pretext of 

getting her married. 

 

15. On the other hand, learned defence counsel has submitted 

that the prosecution has totally failed to prove the charge against the 

accused  for  committing  offence  U/s.  376/417  of  IPC  with  sufficient 

materials  because,  the  evidence  of  victim  has  not  been  adequately 

corroborated by evidence of other witnesses. Moreover, the delay has 

caused in lodging the FIR and no reasonable explanation was given for 
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lodging the FIR by causing much delay. The learned defence counsel has 

also relied on the decision of Hon’ble Gauhati High Court  of the case of 

Nayanjyoti  Das  -  Appellant  vs.  State  of  Assam –  respondent 

reported in 2011 (5) GLT 788. 

16. On the backdrop of materials on record and the submission 

of learned Addl.P.P as well as from the learned defence counsel, I would 

like  to  discuss  the  materials  on  record  in  the  light  of  points  for 

determination of the case.  In regard to the first point for determination 

of the case, it is appeared from the appreciation of evidence of PWs that 

the victim has categorically  stated that the accused committed sexual 

intercourse with her by taking her to the nearby jungle near the field on 

pretext  of  getting  her  married.  The  informant  has  substantiated  the 

evidence of PW 2 (victim) by stating that the victim admitted about the 

occurrence before him, therefore, he brought the victim to the Medical 

Officer  and Medical  Officer detected the pregnancy. The PW 3 and 4 

have  also  corroborated  the  evidence  of  victim  because,  they  have 

claimed that the accused confessed his guilt in presence of them and 

also  in  presence  of  village  Panchayat.  On  meticulous  examination  of 

materials on record, it is crystal clear that the accused committed the 

sexual intercourse with the accused on allurment of marriage to her. In 

cross-examination  of  victim,  the  victim  has  admitted  that  she  was 

abstained from disclosing the facts because the accused restrained her 

to disclose the facts to other. On appreciation of evidence of PWs, it is 

also found that the defence has failed to bring major contradictions in 

the evidence of PWs in regards to the aforesaid fact. On appreciation of 

evidence, it is also found crystal clear that the accused committed sexual 

intercourse with the victim on her consent. The Medical Officer has also 

stated in the medical report that the age of the victim was found more 

than 18 years at the time of examination. As the victim is major above 

16 years of age and the accused committed sexual intercourse with her 

consent so, the evidence appears in the case record is not sufficient to 

establish the charge U/s. 376 of IPC as the victim was above 18 years of 

age at the relevant point of time. So, it can not be overlooked that the 

victim  had  sex  with  the  accused  with  her  consent  and  there  is  no 

evidence U/s. 376 of IPC because, sex with an woman about 16 years of 
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age with her consent is not termed as rape as per definition of rape 

provided by section 375 of IPC.      

17. In regards to the 2nd and 3rd points for determination of the 

case, it is found from the above discussion that  the accused committed 

sexual intercourse with the victim on allurment of marriage. The victim 

has  admitted  in  her  cross-examination  that  she  had  developed  love 

affairs with the accused and for that reason both of accused and victim 

had the physical relation for 5/6 times. As the accused had proposed her 

to get her married so, she did not disclose the fact to any other persons. 

When  the  accused  refused  to  get  her  married  and  pregnancy  was 

detected by medical Officer then, the informant had to lodge the FIR. 

The defence has  failed to bring major contradictions in regard to this 

fact to discard the reliability of such evidence. The PW 3 and 4 have also 

contended  that  the  accused  confessed  his  guilt  before  the  village 

Panchayat and on the basis of the such confession, the victim was sent 

to the residence of the accused. So, it is found that the evidence of PW 2 

(victim) has been elaborately corroborated by PW 3 and 4. It is  only 

stated  by  the  Investigating  Officer  in  his  evidence  that  he  did  not 

interrogate the President and Secretary of the village Panchayat and did 

not collect the proceedings of Panchayat. But, such minor infirmities can 

not make the evidence of PWs doubtful.  Moreover,  the PW 4 who is 

Govt.  Gaonburha  has  deposed  in  his  evidence  about  the  decision 

adopted by village Panchayat to send the victim to the residence of the 

accused  on  the  basis  of  confession  made  by  the  accused.  So,  the 

evidence of PW 4 can not be disbelieved. In this context, I would like to 

cite the definition of cheating provided U/s. 415 of  IPC. 

Section 415 of IPC provides, “ Whoever by deceiving 

any person, fraudulently or dishonestly induces the person so 

deceived to deliver any property to any person, or to consent 

that  any  person  shall  retain  any  property,  or  intentionally 

induces the person so deceived to do or omit to do anything 

which he would not do or omit if he were not so deceived, and 

which act or omission causes or is likely to cause damage or 
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harm to that person in body, mind, reputation or property, is 

said to ‘cheat’. 

Explanation – A dishonest concealment of facts is a 

deception within the meaning of this section.”

So, the prosecution has to prove the following ingredients 

to establish the charge U/s. 417 of I.P.C. 

1.    Deception of any person.

2.   (a)Fraudulently or dishonestly inducing 

that person

(i)  to delivr any property to any person or 

(ii) to consent that any person shall retain  

any property, or   

(b) intentionally inducing that person to do or 

omit to do anything which he would not do or omit if he were 

not so deceived, and which act or omission causes or is likely to 

cause damage or harm to that person in body, mind, reputation 

and property.  

18.     If the material on record is discussed in the light of above 

provision of law, it is found that the accused cheated the victim because 

he committed sexual intercourse with the victim by giving allurment of 

marriage and he subsequently, refused to get the victim married and 

such act of accused caused the pregnancy of victim. So, it is found that 

the accused cheated the victim by inducing her dishonestly  by giving 

allurment of marriage and the victim had to suffer the harm mentally 

and  physically.  As  the  defence  has  failed  to  bring  out  the  major 

contradiction in the evidence of PWs so, the evidence of PWs is found 

very much cogent, reliable and trust-worthy. There is no any infirmity in 

the evidence to discard the evidence because, the fact  regarding the 

development of pregnancy by the victim has been substantiated by the 

oral  as  well  as  medical  evidence.  Such  reliable  and  corroborated 

evidence  has  inspired  the  confidence  to  hold  the  opinion  that  the 

accused cheated the victim by deceiving her with dishonest intention 

to commit sexual intercourse with the victim on the pretext of 
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getting her married  and such act committed by the accused 

caused damage or harm to the body, mind and reputation of 

the victim. As the accused cheated the victim by deceiving her 

dishonestly and such act of accused cause harm to the mind, 

body and reputation of the victim so, there is the foundation for 

conviction  of  accused  U/s.  417  of  IPC.  But,  there  is  no 

foundation for the conviction of the accused U/s. 376 of IPC 

because, the victim, who is a major, is a consenting party and 

when two adults go for sexual intercourse on consent, that can 

not  come within  the terms of  expression of  rape as defined 

under section 375 of IPC. But subsequent conduct of accused 

has made him liable for conviction U/s. 417 of IPC because he 

committed such sexual intercorse only to cheat her. 

19.   From  the  above  discussions,  it  is  found  that  the 

prosecution  has  proved  the  case  beyond  reasonable  doubt  that  the 

accused  cheated  the  victim  by  deceiving  her  dishonestly  and  such 

deception caused harm to the body and mind of the victim, So, it  is 

found guilty for committing offence U/s. 417 of IPC. On the other hand, 

the materials on record is not sufficient enough to prove the guilt of the 

accused U/s. 376 of IPC. So, accused is liable for conviction U/s. 417 of 

IPC only. 

20.  Considering the fact and circumstances of the case, I am 

of the considered opinion that it is not a fit case to invoke the provision 

of  section  360  of  Cr.  P.  C  because,  the  accused  has  committed  a 

grievous offence  causing harm to the mind and body of the victim. He 

has committed the grievous offence against the society. 

21. Heard from accused on point of sentence u/s 235 (2) CrPC. 

The  accused  has  pleaded  that  he  was  no  way  connected  with  the 

occurrence. But in view of the above discussions, the plea of accused is 

not  acceptable.  Rather,  accused  is  deserved  to  be    convicted  with 

sentence of imprisonment as well as fine. The victim is also deserved for 

compensatory  relief  in  view  of  the  nature  of  offence  committed  by 

accused. 
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O  R  D  E  R

 

22. As the prosecution has proved beyond reasonable doubt 

against the accused for committing offence u/s  417 of IPC only, so he is 

convicted with sentence of Simple imprisonment for 6 (six) months and a 

fine of Rs.5,000/- (rupees five thousand) in default simple imprisonment 

for another 1 (one) month for the offence committed u/s 417 of IPC.  

23. It is also ordered that the period of detention, if any, shall 

be set off from the period of imprisonment.  

 

25. Let a copy of judgment be furnished to the accused with 

free of cost as per section 363 of CrPC. 

26. Let  a  copy of  judgment  also  be furnished to  the 

District Magistreate, Sonitpur, Tezpur. 

            Given under my hand and seal of this Court on this 

day, the 2Ist  day of April, 2012. 

( M. Kalita)
 Assistant Sessions Judge,
     Sonitpur, Tezpur.

Dictated and corrected by me.

 

Dictation taken and 
transcribed by me :
( R. Hazarika)
Steno.
                                                   ****          
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 A  P  P   E   N  D   I   X

Prosecution witnesses :

PW 1         :   Sri Padum Bahadur Newar.
PW 2 :   Miss Manu Maya(Victim)
PW 3 :   Sri Sarban Kr. Chetri
PW 4         :   Sri Uma Dhar Chetri
PW 5 :   Dr. Achinta Kr. Baruah.
PW 6 :   S.I. Sri Anil Moran. 
 

Defence Witness        :   Nil

Court Witness :         Nil
 

Prosecution Exhibits:     :   

Exhibit 1   :  Ejahar.
Exhibit 2   :  Medical Report.
Exhibit 3    :  Chronography Report.
Exhibit 4    :  X-ray report.
Exhibit 5    :  Sketch map.
Exhibit 6   :  Chargesheet.

 
Material  Exhibits:      : Nil

Defence Exhibit       : Nil

Court Exhibit    : Nil

Exhibit produced by witness : Nil

  (M. Kalita)
  Assistant Sessions Judge,
        Sonitpur : Tezpur.
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				Assistant Sessions Judge, 							Sonitpur, Tezpur.
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